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BOOK REVIEWS 135 

Federal Incorporation: Constitutional Questions Involved. By 
Roland Carlisle Heisler. (Boston: The Boston Book 
Company. 1913. Pp. 231.) 

This volume, which is one of the University of Pennsylvania Law 
School Series, is an interesting and valuable constitutional study. Its 
primary purpose is the discussion of the constitutional questions in- 
volved in the power of the United States to incorporate, and, when 
incorporated, to regulate transportation, trading and manufacturing 
companies. Incidental to this chief topic is the consideration of the 
constitutional powers of the United States with reference to these fed- 
eral corporations, and the authority of congress to exclude the products 
of state corporations from the mails and from interstate and foreign 
commerce, or to prevent such corporations from doing business as car- 
riers, or trading therein. The work thus broadens out into a general 
discussion of the limits of the federal commercial power, whether with 
reference to its affirmative regulation, or to the imposition of limita- 
tions upon state chartered concerns. The taxing power of the States 
in its relation to interstate and foreign commerce is discussed at great — 
indeed at rather disproportionate — length. The possible jurisdiction of 
the federal courts over suits by or against federal corporations is also 
considered, and a final chapter is devoted to the meaning of the phrase 
"commerce among the States." 

The author of course recognizes that a federal power to incorporate 
may be deduced from express powers other than that to regulate in- 
terstate and foreign commerce, and a short chapter is devoted to this 
phase of the general subject. But except for these half a dozen pages, 
the work is concerned with the commercial powers of congress. 

The author shows that he had made a careful and intelligent study 
of the cases, and in them finds support for the following doctrines: 
That, subject to the limitations imposed by other provisions of the 
Constitution, and especially that of the fifth amendment with reference 
to due process of law, congress has a plenary power to exclude the prod- 
ucts of state corporations from interstate commerce; that state corpo- 
rations may be excluded from interstate commerce; and that the Federal 
Government may lay a tax upon the occupation of carrying on inter- 
state commerce, whether by state or federal corporations. By an ex- 
ercise of these powers compulsory federal incorporation may be ob- 
tained. Space will not permit a resume' of the argument in support of 
these conclusions. It may be said, however, that the reviewer holds 
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opinions regarding the extent of the federal commercial power which 
are very similar to those of Mr. Heisler, but that he has arrived at them 
by a slightly different route. Mr. Heisler is unwilling to grant that 
congress has the power arbitrarily to exclude corporations or their 
products from interstate commerce, because an arbitrary exclusion would 
be in violation of the requirement of due process of law. The reviewer 
is inclined to believe that, in case an arbitrary exclusion were author- 
ized, the Supreme Court would refuse its sanction because it would 
hold the exclusion not to be, properly speaking, a " regulation" of com- 
merce. The reviewer does not find convincing the argument that 
state corporations, as distinguished from natural persons, have no right 
to engage in interstate commerce which congress is bound to respect. 
Mr. Heisler takes the position, which is certainly sound, that congress 
may not give to federally incorporated carrier or trading companies 
the incidental authority to manufacture, within the States, the com- 
modities with which they deal, but the position requires a fuller argu- 
ment than he has given it. 

The Law of Public Utilities Operating in Cities and Towns. By 
Oscar L. Pond. (Indianapolis: The Bobbs-Merrell Company, 
1913. Pp. liv, 954.) 

The importance of the law regulating public service corporations is 
testified to by the number of bulky treatises dealing with the subject 
which has appeared during recent years. One of the latest of these, as 
well as the most satisfactory from the point of view of constitutional 
and administrative law is that of Mr. Pond. The work is dedicated to 
Professor F. J. Goodnow, under whose direction the original monograph, 
which has now developed into this comprehensive treatise, was pre- 
pared. The opening chapters deal with the governmental and pro- 
prietary powers of municipal corporations; with the construction of 
their charters; their implied powers; and the force of constitutional lim- 
itations upon their borrowing powers. Special chapters are then de- 
voted to a discussion of the value of the franchise enjoyed by public 
utility corporations, and to an elaboration of the doctrines that munici- 
palities have no implied power to grant exclusive franchises, and that 
exclusive franchise rights may not be claimed by implication, but only 
by express grant. The difficult subjects of the contracts of municipal 
corporations for public utility service, and the duration of franchise 
rights are discussed with especial care. Other topics dealt with include 



